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Estimated known Estimated known total convictions total convictions 
and convictions per 1000 PLHIVand convictions per 1000 PLHIV
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European overview of prosecutions:European overview of prosecutions:
per capitaper capita convictionsconvictions
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Weait M. Punitive Economies: The Criminalization of HIV Transmission and Exposure in Europe, FEMP 2011. 

• Enactment of overly-broad and inappropriate HIV-
specific laws

criminalhivtransmission.blogspot.com

Areas of concern include:Areas of concern include:

• Enactment of overly-broad and inappropriate HIV-
specific laws

• Inappropriate application of general criminal law 
offences to HIV non-disclosure, exposure or 
transmission

criminalhivtransmission.blogspot.com

Areas of concern include:Areas of concern include:

• Enactment of overly-broad and inappropriate HIV-
specific laws

• Inappropriate application of general criminal law 
offences to HIV non-disclosure, exposure or 
transmission

• Selective and arbitrary law enforcement

criminalhivtransmission.blogspot.com

Areas of concern include:Areas of concern include:



• Enactment of overly-broad and inappropriate HIV-
specific laws

• Inappropriate application of general criminal law 
offences to HIV non-disclosure, exposure or 
transmission

• Selective and arbitrary law enforcement
• Potential miscarriages of justice due to difficulties 

with proof

criminalhivtransmission.blogspot.com

Areas of concern include:Areas of concern include:

• Enactment of overly-broad and inappropriate HIV-
specific laws

• Inappropriate application of general criminal law 
offences to HIV non-disclosure, exposure or 
transmission

• Selective and arbitrary law enforcement
• Potential miscarriages of justice due to difficulties 

with proof
• Disproportionate sentencing compared with similar 

risks/harms

criminalhivtransmission.blogspot.com

Areas of concern include:Areas of concern include:

• Enactment of overly-broad and inappropriate HIV-
specific laws

• Inappropriate application of general criminal law 
offences to HIV non-disclosure, exposure or 
transmission

• Selective and arbitrary law enforcement
• Potential miscarriages of justice due to difficulties 

with proof
• Disproportionate sentencing compared with similar 

risks/harms
• Inappropriate and stigmatising media reporting
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Areas of concern include:Areas of concern include:

• Avoid introducing HIV-specific laws and instead apply 
general criminal law to cases of intentional 
transmission only;

• Issue guidelines to limit police and prosecutorial 
discretion in the application of the criminal law; and

• Ensure that any application of general criminal law is 
consistent with international human rights obligations 
(particularly the rights to privacy; to the highest 
attainable standard of health; freedom from 
discrimination; equality before the law; and liberty 
and security of the person). 
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UNAIDS Recommendations Recommendations 
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UNAIDSUNAIDS ‘‘Policy ConsiderationPolicy Consideration’’
Document, July 2012Document, July 2012

•• HarmHarm
–– Treat like harms alikeTreat like harms alike

•• RiskRisk
–– Condoms Condoms oror undetectable viral load = no significant undetectable viral load = no significant 

riskrisk
•• IntentIntent

–– NonNon--disclosure alone disclosure alone is not proof of is not proof of malicious intentmalicious intent
•• Disclosure, Consent and Other DefencesDisclosure, Consent and Other Defences

–– Is consent to unprotected sex consent to HIV risk?Is consent to unprotected sex consent to HIV risk?
•• ProofProof

–– Limitations to scientific evidenceLimitations to scientific evidence
•• PenaltiesPenalties

–– Proportionate to other risk/harmsProportionate to other risk/harms
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• Relying on disclosure = false sense of 
security

• Singling out HIV stigmatises PLHIV
• Supportive enabling environment 

achieves more than punitive 
approaches

• Training for CJS and media
• Ethical approach to privacy
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